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When the court has this information it knows what to do to see that the 
public is fairly treated ; but the court cannot know this without the aid of 
the grand jury. Are we not all deeply interested to see that the grand jury has 
the very fullest and broadest powers that will enable it to give the court this 
information ? No one can be hurt by the court being informed of misdeeds. 
Criminals only are benefited by useless shields interposed between them and 
justice. 

Wm. L. Eoyall. 



EVIDENCE AS TO FAILURE TO WARN INFANT SERVANT? 

A CRITICISM OF THE RECENT CASE OF VA. IRON &C. CO. V. TOMLINBON 

Editor of the Virginia Law Register: 

Sir: — I wish to call attention to a recent ruling of the Court of Appeals. 
In the case of the Virginia Iron etc. Co. v. Tomlinson, 51 S. E. 362, 11 V. L. 
R. 374, it was held that in an action for the death of an infant servant, in 
which it was charged that the master had not given warning of danger, evidence 
by other employees that they had never heard the foreman give any instruction 
to any one as to the danger was not admissible. 

The Court cited no authority for this ruling and all that was said upon the 
point was contained in the following paragraph : 

"While it was the duty of the defendant company to instruct the decedent 
and the boys working with him as to the dangers of the machinery by which 
they were surrounded, yet such instructions were not required to be given at 
any particular time and place. That being the case, the fact that the witnesses 
whose evidence is under consideration did not hear such instructions given does 
not tend to prove with any degree of probability that no such instructions were 
given. The evidence was therefore inadmissible." 

It will be noticed that the plaintiff, upon the issue joined, had the burden to 
prove a negative allegation, — "that notice of the danger was not given to the 
employee. "The Court held that other employees who said "they were in a 
position where they would have been likely to have heard any such instruction, 
if given," could not be allowed to testify that they never heard the foreman 
or any other boss of the defendant company give any instructions to the boys 
working where decedent worked as to the danger of the machinery, where he 
was killed. 

"To this general rule, that the burden of proof is on the party holding the 
affirmative, there are some exceptions, in which the proposition, though negative 
in its terms, must be proven by the party who states it. One class of these excep- 
tions will be found to include those cases in which the plaintiff grounds his 
right of action upon a negative allegation, and where, of course, the establish- 
ment of this negative is an essential element in his case ; as, for example, in an 
action for having prosecuted the plaintiff maliciously and without probable cause. 
Here, the want of probable cause must be made out by the plaintiff, by some 
affirmative proof though the proposition be negative in its terms. 1 Greenl. Ev., 
sec. 78. 
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"So, where the defence to an action on a policy of insurance wag, that the 
plaintiff improperly concealed from the underwriter certain facts and information 
which he then already knew and had received, it was held that the defendant 
was bound to give some evidence of the non-cdmmunication." Id. sec. 80. 

"But where the subject matter of a negative averment lies peculiarly within 
the knowledge of the other party, the averment is taken as true unless disap- 
proved by that party." Id. sec. 79. 

In 1 Wig. Ev., sec. 664, it is said, "In applying the foregoing principle re- 
quiring that the witness' inferences he based on adequate data, courts have 
often been asked to exclude testimony based on what may be called negative 
knowledge, i. e. testimony that a fact did not occur, founded on the witness' 
failure to hear or see a fact which he would supposedly have heard or seen 
if it had occurred. But there is no inherent weakness in this kind of knowl- 
edge. It re*ts on the same data of the senses. It may sometimes be stronger 
than affirmative impressions. The only requirement is that the witness should 
have been so situated that in the ordinary course of events he would have 

heard or seen the fact had it occurred This sort of testimony, on 

the conditions above stated, is constantly received, particularly in proof of the 
failure to give railroad signals, the loss of a chattel, the absence of a witness, 
the nonexistence of a fictitious person, the non-payment of money, and other 
negative facts." The author then cites many analogies to the rule under con- 
sideration and many cases in which the rule has been approved. 

In Southern Railway v. Bryant, 95 Va. 212, and approved in Simons v. 
Southern Railway, 96 Va. 156, our Court of Appeals speaking through Riely, 
J., held that tli e testimony of a witness who denies that a railroad whistle was 
sounded on a given occasion is as positive evidence as the testimony of another, 
who affirms the fact, where each has equal opportunity of hearing and the 
attention of the former because of special circumstances is equally drawn with 
that of the latter to the sounding of the whistle. The denial of the one and 
the affirmance of the other produces a conflict of evidence which it is the pro- 
vince of the jury to determine. In other words, that such negative proof 
may outweigh the affirmative proof to the contrary. 

The case of Virginia Iron etc. Co. v. Tomlinson, as reported, does not 
reveal what opportunities the witnesses had to know whether or not the in- 
structions to the decedent were given, but it was in testimony that the witnesses 
had some opportunity of hearing the instruction? if given. From the text 
books and cases quoted from, the rule seems well settled that where the plain- 
tiff's case depends upon a negative allegation, as in the principal case, he must, 
introduce some evidence that the fact in issue did not happen. What other 
proof of the non-occurrence of a fact could be offered than the testimony of 
witnesses who had an opportunity, more or less complete, to have observed 
Buch fact had it occurred, who testify that such fact did not occur? Of course, the 
weight of such evidence is measured by the opportunities of the witness to have 
observed the occurrence of the fact which he denies took place ; but this affects 
the weight or value of the evidence — not its admissibility. In the Bryant cage, 
.supra, it was held that such evidence wag not only admissible, but that 
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in value it overcame the testimony of three other witnesses who testified to the 
happening of the event. 

Such negative evidence is familiar to all in the trial courts and in many 
-cases the plaintiff would be denied of his remedy if witnesses could not 
testify that they had an opportunity to know, more or less perfect, and that 
no such fact as witnesses for the defendant testified to, occurred. Such, for 
example, as proof sustaining a plea of the Statute of Limitations "that the 
cause of action did not arise within three years" or that a document was lost 
or that an attesting witness is absent, or that a certain entry did not appear on 
a public record, or in an account book, or that no such transaction took place, 
and many other negative allegations necessary to sustain the plaintiff's case. 
It is not believed that our Court of Appeals will follow this ruling in the prin- 
cipal case and it is hoped that the language employed will speedily be explained 
by our court. 

Yours very truly, 

Robt. W. Withers. 



WASHINGTON AND LEE UNIVERSITY, 
Lexington, Virginia, August 28, 1905. 

Jno. Garland Pollard, Esq., 

Editor Va. Law Register : 

Dear Sir: — I desire to commend to the profession "Annotations to Code of West 
Virginia," by Wm. M. Justis, Jr., of the Richmond bar. It is the key to the 
West Virginia decisions on the statute law of that state, and as so many of 
those statutes are identical with the Virginia statutes the book is of great value 
to the Virginia lawyer. It not only contains the West Virginia decisions but 
the Virginia decisions also on the same subject. Many of those statutes have 
been construed in West Virginia which have not been construed in Virginia, 
and the book has proven of inestimable value to me. 

Last spring we bought a copy for our law library, and I found it so indispen- 
sable to the investigation of all questions of statute law that I have kept it at 
my elbow. It is so arranged that the Virginia statute corresponding with the 
West Virginia statute is readily found. 

This notice is written without the request or knowledge of either the editor 
or publisher, and solely for the purpose of calling the attention of the profes- 
sion to a book which I regard as very useful, because it is very helpful. 

Respectfully yours, 

Martin P. Burrs. 



